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Selection of Hemodialysis Unit Service Provider (HDU-SP)in
18 District Hospitals Located in Divisional Headquarters in

Uttar Pradesh

AGREEMENT

Between

Director General, Medical & Health Services, U.P - The
Authority

And

<<>>- The Hemodialysis Unit-Service Provider
(<<Address>>)

And

<<>> - The Selected Bidder
(<<Address>>)

1 AGREEMENT

ThisAgreementisenteredintoonthisthe<<dayof Month>>, 201 6byand between

1. Governor of Uttar Pradesh,acting through the Director General, Medical & Health

services, Uttar Pradesh (ereinafter referred to as “the Authority”

representative which expression shall unless repugnant to the context or meaning

thereof include its successors in office) of the First Party,

AND
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2. <<>>, acompany incorporatedunder the provisionsof the <<Registered as
Organizational type details>>and having its registered office at<<Address>>
(hereinafter referred to as the “HDU-SP (Hemodialysis Unit — Service Provider)” which
expression shallunless repugnantto the context or meaning thereofincludeits
successors)of the Second Party.

AND

3. <<Agency Details and registration details>> registered under the provisions of
<<Registered as Organizational type details>>, having its registered office at
<<Address>> (hereinafter referred to as the “Selected Bidder” which expression shall
unless repugnant to the context or meaning thereof include its successors) of the Third
Party(Confirming Party) .

“Authority”, “HDU-SP” and the “Selected Bidder” shall hereinafter be individually
referred to as “Party” and jointly as “Parties”.

WHEREAS:

A. The Authority is desirous of engaging organizations/entities with experience in the health
sector and having social commitment to implement the Project i.e. to, inter-alia,
implement Hemodialysis Units in 18 District Hospitals Located in other than Divisional
Headquarters in Uttar Pradeshto provide Maintenance Dialysis services in the State for
the benefit of the general population.

B. The Mission Director, NHM, UP on behalf of Authority had accordingly invited
proposals by its Request For Qualification Cum Request for Proposal No.<<>> dated
<<>> (the “Request for Qualification Cum Request For Proposal” or “RFQ Cum RFP”)
under a single-stage-two step bid process from interested parties for implementing the
project.

C. In response to the RFQ Cum RFP, the Authority received applications from various
Bidders including the Bid dated <<>> submitted by the Selected Bidder.

D. The Authority, after evaluating all the proposals received by it from the various Bidders,
accepted the Bid dated <<>> submitted by the Selected Bidder and communicated its
acceptance to the Selected Bidder vide Letter of Intent No. <<>> dated <<>>(“LOI").

E. The Selected Bidder accepted the LOI and returned to the Authority a duplicate copy of
the LOI duly signed by its Authorized representative in token of acceptance
thereof.

F. One of the requirements of the RFQ Cum RFP was that the Selected Bidder if
Consortium shall incorporate a Special Purpose
Vehicle(SPV)forexecutionandimplementationofthe Project and the Selected Bidder has
since promoted andincorporatedthe HDU-SPasacompanyundertheCompaniesAct,1956.
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G. By its letter dated <<>>, the HDU-SP has also joined in the said request of the Selected
Bidder to the Authority to accept it as the entity which shall undertake and perform the
obligations andexercise the rights of the Selected Bidder including the obligation to
enter into this Agreement pursuant to the LOI. The HDU-SP has further represented to
the effect that the Selected Bidder has promoted it for the purposes hereof.

H. The Authority has agreed to the said request of the Selected Bidder and the
HDU-SP, and has accordingly agreed to enter into this Agreement with the HDU-SP
for execution of the Project on the terms and conditions set forth hereinafter, subjectto
the selected Bidder also signing this Agreement as the Confirming Party.

I. The HDU-SP has furnished the Performance Security of Rupees << Amount in figures
and words>> in the form of Bank Guarantee dated<<>>.

J. The HDU-SP has complied or has undertaken to comply with all the conditions contained
in the RFP enabling the signing of this Agreement.

NOW, THEREFORE, IN CONSIDERATION OF THE FOREGOING AND THE
RESPECTIVE COVENANTS AND AGREEMENTS SET FORTH IN
THISAGREEMENT, THERECEIPTAND SUFFICIENCYOFWHICH IS HEREBY
ACKNOWLEDGED, ANDINTENDING TOBELEGALLY BOUND HEREBY, THEPARTIES
AGREE ASFOLLOWS:

1.1 ARTICLE 1 - DEFINITIONS & INTERPRETATIONS

1. In this Agreement, unless the context otherwise requires the following
expressionsshall havethemeaningassignedasunder:

a. “Agreement’shallinclude the contents and provisions of this Agreement; of
allSchedules hereto;of thetermscontained inthe Request For Qualification
Cum Request for Proposal(RFQ Cum RFP)as amended
andclarifiedbyAuthority
untilthesubmissionofthebidbytheinterestedparties;theLOl  No.  ................
dated ............. ; the related agreements,  inter-alia, including Bank
Guarantee, undertakingand other instruments furnished by the HDU-SP and
the memorandums signedbetweentheHDU-SPandAuthorityfrom
timetotimeintermsofthisAgreementinregard to the Area of Operation and other
matters,manner and method forexecution andimplementationoftheProject.

b. “Agreement Period” shall have the meaning as ascribed to it under Article 4.

c. “Hemodialysis Units” means well-equipped Dialysis Centers/ Units which has
been fabricated and made functional specifically for the purpose of providing
services as per scope of work. The same has been described in detail in Part-
Il Schedules to Agreement.

Page 5 of 34



RFQ cum RFP for selection of HDU-SP Part II: Draft Agreement

Page 6 of 34

. “Hemodialysis Unit— Staff’ hereafter referred as “HDU- Staff” includes the

following three types of staff, (i) Medical Staff (i) Para-medical Staff (iii) Other
HDU staff as specified in the specifications in Part- lll.

. “"Hemodialysis — Equipment’s” hereafter referred as “HDU- Equipment’s” are as

specified in the specifications in Part-111

“HDU- IT Application” hereafter referred as “HDU- IT Application” refers to
the software application designed, operated and maintained for the purpose of
HDU project activities such as HDU Staff attendance, patient record entry,
inventory management, EQUIPMENT Maintenance record, report generations
for monitoring etc. which will be linked to the MIS System being provided by
the Authority.The HDU-IT Application will be developed by the Authority and
will be provided to the Hemodialysis Service Provider. The installation work of
software in the Hemodialysis units will be the responsibility of the
Hemodialysis Service Provider.

“Applicable Laws” means alllawsinforceandeffectasofthedate
hereofandwhichmaybepromulgated orbroughtintoforceandeffect hereinafter
intheStateofUttarPradesh,including statutes,rules, regulations,
directions, bye-laws, notifications,  ordinances and judgments having
force of law, or any final interpretation by a
CourtofLawhavingjurisdictionoverthematter in guestionasmaybe in

forceandeffectduringthesubsistenceofthisAgreement.

“Applicable Permits” means any and all permissions, clearances, licenses,
authorizations,consents,  no-objections, approvals and exemptions
underorpursuanttoanyofthe Applicable Laws or from any Government
Authorityrequiredinconnectionwiththe Projectand
forundertaking,performingordischarging theobligationscontemplated by
thisAgreement.

“Area of Operation” shall mean the HDU Units to be established by the bidder
inDesignated Hospitals as mentioned in this agreement.

“Beneficiary”’or “Beneficiaries’shall mean the general population suffering
from Kidney disease and need regular maintenance dialysis.

“CommencementDate” shall mean the date of start of 1st
Hemodialysis procedure at respective hospital as detailed in point 4 of RFQ
cum RFP Part Ill.
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The ‘Effective Date’ shall be the date of signing the Agreement between
HDU-SP and the Authority.

. “Encumbrances”’means, any encumbrances such  as mortgage,

charge, pledge, lien, hypothecation, security interest,assignment,
privilegeorpriorityofanykindhavingtheeffectofsecurityorother
suchobligations,andshallincludeanydesignationof losspayeesor beneficiariesor
any similararrangementunder any insurance policy
pertainingtotheProjectand/ortheProjectFacilities.

“Good IndustryPractice”meanstheexerciseofthatdegreeofskill,
diligenceandprudenceandthosepractices,methods,specifications and
standardsofequipment,safetyandperformance,asmaychangefrom
timetotimeandwhichwouldreasonablyandordinarilybeexpectedto
beusedbyaskilledandexperiencedHDU-SPengagedinoperationand
maintenanceoffacilities, equipmentorsystemsofthetypeandsize
similartotheProjectFacilitiesandtheservicescontemplated underthe Project.

“HDU Services” shall mean the services provided by the Hemodialysis units to
general population under Hemodialysis Project inclusive of the scope of
services as specified in Description of Services as described in Schedule-A in
Part-Ill.

“Project” means the implementation of Hemodialysis Units Project, in the State
of Uttar Pradesh in accordance with the provisions of this Agreement and
Schedules.

“Project Facilities” shall bear the meaning as ascribed to it under Article 8 of this
Agreement.

“State” shall mean the State of Uttar Pradesh.

“SPV” shall mean a Company incorporated under the Companies Act, 1956
exclusively for the purpose of executing the Project as per terms and conditions
of this Agreement.

“Standard Operating Procedures” shall mean the procedure for operation of the
Project to be developed by the HDU-SP and approved by the Authority as per
the guiding principles laid down in Part -1l1.

“Agreement Signing Authority” will be “an officer of the rank of Dy. Secretary
and above of the Govt. of Uttar Pradesh” and “Implementing Authority” will be
“Director General(Medical & Health Services, Govt. of Uttar Pradesh)’ The
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“Authority “mentioned anywhere in the document will mean “Implementing
Authority”.

2. Thecapitalizedtermsnotspecifically defined inthisAgreement shallhave
themeaningasascribedtothemintheRFQ Cum RFP.

3. InthisAgreement,unlessthecontextotherwiserequires,

(@)

(b)

(€)

(d)

(e)

(f)
(9)

(h)

Referencesto any legislation or any provision thereof shall include
amendmentorreenactmentorconsolidationof suchlegislationorany
provisionthereofsofaras suchamendmentor re-enactmentor consolidation
applies or is capable of applying to any transaction enteredintohereunder;

Wordsreferring toa“person”shallbeconstrued a s areference
t o anyindividual,firm,company,corporation,society,trust, or any association;

thetableofcontents,headingsorsub-headingsinthisAgreementare
forconvenienceofreferenceonlyandshallnotbeusedin,andshall
notaffect,theconstructionorinterpretationofthisAgreement;

the words “include” and “including” aretobe construed without limitation
and shall be deemed to be followed by “without
limitation”or"but notlimited to”"whetherornottheyarefollowed by suchphrases;

anyreferenceto any period of time shall mean a reference to that
accordingtoindianStandardTime;

Anyreferencetodayshallmeanareferencetoacalendarday;

Anyreference to monthshall mean areference toa  calendar month
aspertheGregoriancalendar;

Referencestoa“business  day”shallbeconstruedasareferencetoa
day(otherthanaSunday)onwhichbanksinUttar Pradesharegenerally
openforbusiness;

() Anyreference toanyperiodcommencing “from”aspecified dayor dateand“till’
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(i) Thewordsimportingsingularshallincludepluralandviceversa;
(k) Referencestoanygendershallincludetheotherandtheneutralgender;

(I) Lakhs means a hundred thousand (100,000) and “crore” means ten million
(120,000,000);

(m) references to the *“winding-up”, *“insolvency”, or ‘“reorganization” of
acompany or corporation shallbe construed so as toinclude any equivalent
or analogous proceedings under the law of the jurisdiction in which such
company or corporation is incorporated or any jurisdiction in which such
company or corporation carries on businessincluding the seeking of
liquidation, winding-up, reorganization, dissolution, arrangement, protection
or relief of debtors;

(n) save and except as otherwise provided in this Agreement, any
reference,atanytime,toany agreement,deed,instrument,licenseor document
ofanydescription shallbeconstrued asreference to that
agreement,deed,instrument,licenseorotherdocumentas amended,
varied,supplemented,modifiedorsuspendedat thetimeof such reference;

Providedthatthissub-clauseshall notoperateso astoincreaseliabilities
orobligations oftheAuthority hereunderorpursuant hereto inany
mannerwhatsoever;

(o) any agreement, consent, approval, authorization, notice,
communication,information orreportrequired underorpursuant to
thisAgreementfromorbyanyPartyshallbevalidandeffectiveonly
ifitisinwritingunderthe handofa dulyauthorizedrepresentativeof

suchParty,asthecasemay be,inthis behalfandnototherwise;

(p) TheSchedulesandRecitalstothisAgreementformanintegralpartof this
Agreementandwillbeinfullforceandeffectasthoughtheywere
expresslysetoutinthebodyofthisAgreement;

(¢)) time shall be of the essence in the performance of the Parties’ respective

obligations.Ifanytimeperiodspecifiedhereinisextended,
suchextendedtimeshallalsobeoftheessence;and

1.2 ARTICLE 2 - OBJECTIVE OF THIS AGREEMENT
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The Service Provider is required to provide maintenance dialysis services to all the patients
referred to it by the MS/CMS/Director of the associated Hospitalof respective Regional
Hospitals.

The key considerations are:

a.

e

To reduce out of pocket recurring expenses for the patients suffering from ESRD (End
Stage Renal Disease).

To provide affordable quality, dialysis and allied facilities in various government
hospital services.

To provide universal access to Dialysis facilities for the patients suffering from ESRD.
To provide state-of-the-art Hemodialysis equipment and ancillary equipment required
for smooth operations of Hemodialysis Centre and allied services to Government of
Uttar Pradesh.

To provide free of charge services to all the identified ESRD patients, which would be
reimbursed by government at pre-determined rates.

1.3 ARTICLE 3 - ENGAGEMENT OF THE Hemodialysis Unit Service

Provider- HDU-SP

Subject to the terms and conditions contained in this Agreement,  the Authority
herebyengages the HDU-SP, and the HDU-SPhereby accepts the engagement to
provide theServices through Hemodialysis Units. The HDU-SP shall be responsible for
operationandmaintenanceoftheProjectFacilitiesintheAreaofOperation.

The services to be provided and the work to be undertaken by the HDU-SP under the
projects are detailed in the Part-111 Schedule-A, Description of Services hereto and
shall, inter- alia, include:

Procurement, installation and Maintenance of Medical Equipment as specified.
EquippingHDUs with necessary medical and other facilities as stated in RQ cum RFP
Part Il of the Agreement,

Setting up Dialysis Help line per cluster,

Appointment and recruitment of HDU- Staff

OperatingHemodialysis Units to provide services as per scope of work to the
Beneficiaries

Procurement, installation and maintenance of R/O Plant as per Dialysis Grade.
Operation, maintenance and management of the Dialysis Helpline per cluster, Dialysis
Unit premises/, the storage facility and any other associated/related facilities as
defined in RFQ cum RFP patrt IlI;

Operationsand maintenanceof equipment and hardware required for HDU
project andtheDialysis Helpline;
Procurement,financing,stockingandmaintainingofinventories;
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j.  StaffingandtrainingofManpowerfortheoperation,maintenance andmanagementofHDU.

k. Reportingand maintenance of the database that is generated
throughoperation,maintenanceandmanagementofHDUandtheHelpline;

I.  ensuringthattheperformancestandardsinrelationtoHDUandtheCentralized Control
Room aresatisfiedatalltimes;

m. undertakelEC(Information,EducationandCommunication)/IPC (Inter PersonalEducation)
activities,promotionandadvertisementofHDUtocreatemass awarenessamongthe
peopleitservesandtherebyincreaseuptakeofHDU;and

n. TooperateandmaintaintheHDUin asustainedmanner.

1.4 ARTICLE 4 — DURATION OF THIS AGREEMENT

ThisAgreement,unlessotherwiseterminatedin ~ accordancewiththe  provisionsof  Article
18herein,shallremainvalidandinforceforaperiodof60(Sixty)months from the date of start of
Dialysis Services delivery to the patients at the respective hospitals. The agreement can be
renewed for a period of additional Five years subject to the review of performance. The CGHS
rates applicable at the time of renewal will be the base rate and discount will remain the same
as per the financial bid.

1.5 ARTICLE 5 - AREA OF OPERATION

The HDU-SPshall provide the Hemodialysis Unit services only in the defined Area of
Operation.

1.6 ARTICLE 6 - COMMENCEMENT OF SERVICE S

1. The HDU-SP shall commence and execute the Project as per the time lines as
specified in Part-lll and in accordance with the terms and conditions of this
Agreement.

2. In the event the HDU-SP fails to commence and execute the Project within the
timelines stated in Part-1ll, theHDU-SPshall be subject to payment of Liquidity
Damages as provided under Schedule-F-.in part-Iil.

3. It is clarified that if (i) on any particular month during the Agreement Period any
Hemodialysis Units operated by the HDU-SP should complete procedures less than
specified in Schedule E of Part Ill , or (ii) on any particular day the number of
operational Hemodialysis Units falls below 80% of the total number of Hemodialysis
Units put in operation at that time as part of Hemodialysis Units, then the Authority
shall, notwithstanding any other remedy or recourse available to it under this
Agreement or at law, be entitled to levy/impose the penalty on the HDU-SP . 1t is
further clarified that the HDU-SP may hold Hemodialysis Units up to maximum of 20%
of the total number Hemodialysis Units put in operation at that time (and upto a
maximum of 20% of the machines in one UNIT,) for the purposes of repair and
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maintenance only and the same shall not be treated as a default on the part of the
HDU-SP under this Agreement. The rates of penalty will be same as applicable under
Liquidity Damages specified in Schedule-F in part-Il|

1.7 ARTICLE 7 — CONSIDERATION AND PAYMENT TO HDU-SP

1. The consideration providedinthis Agreementshallbe thefull and comprehensive
consideration for all the services to be performed and the obligations undertaken
by the HDU-SP under this Agreement and the HDU-SP shall not directly or indirectly
be entitled to any other sum either from the Authority, users/Beneficiaries of
Hemodialysis Units project or any other person, whatsoever.

2. HDU-SP will be entitled for 90% payment within 30 days on submission of bills directly
to the Authority (Director General, Medical & Health Service, U.P) based on MIS
reports on number of procedures accompanied by the Invoice without approval of
MS/CMS/Director of the associated Hospital. HDU SP will submit the bills on 7th day
of every month. MS/CMS/Director has to forward the verified bills along with Daily and
Weekly monitoring reports to the Authority within next 7 days. For Balance
10%payment, the HDU-SP will submit bills along with Daily and Weekly monitoring
reports to MS/CMS/Director on every 7th day of a month, to the associated authority
and payment will be provided as per Performance Linked payment after due approval
of the Hospital Authority within 45 days of submission of bills. A no-fee receipt shall be
provided by the service provider to every patient. A copy of all such receipts shall be
submitted by the service provider to the District Hospital Authority. This will form the
basis of BALANCE payment alongwith other criteria by purchasing authority to the
service provider for the said services. All receipts shall be subjected to a third party
annual audit and the audit report submitted as part of annual work report of the service
provider for that facility. The performance criteria to be added are "adequacy of dose
monitored (as per MoHFW Guidelines), rate of bacterimia monitored and control of
Blood Pressure monitored "(as per Mohfw Guidelines.)" and the same will all be
reviewed in Quarterly Internal Audit Sheet issued annexure VIl of RFP-cum RFQ-part -
Il On reconciliation if it is found that extra payment has been made (during the first
payment i.e. 90 %) than the same will be recovered and adjusted in the current months
billing cycle.

3. However, if the Authority finds any mistake in the bills or need clarity on some issue, a
notification will be sent to the service provider for rectification. This rectification
process shouldnot take time more than 7 days.

4. Payments Based on Performance-The payment to the service providershall be
subjected to the performance of the services provided. The reimbursement of the
payment is linked to the performance in following way:

The payments shall be linked to the weekly monitoring sheet (Annexure IV Part-
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I1I') which will be filled separately for all PARAMETERS on weekly basis. Thus, there
will be total FOUR reports FOR ONE month to be submitted to the authority after duly
signed by the designated Hospital authority or its representative,. The average
cumulative score for the center will be calculated.

Similarly, a patient feedback review sheet (Annexure V- in PART-III) shall be attached
with the discharge slip of inpatients and filled up by each patient during discharge. The
hospital staff shall coordinate with patient or his/her attendant/relative to fill this sheet
and clarify, if there is any query. The same sheet will also be filled up by all the
Patients availing Dialysis procedures in a month. The average cumulative score per
patient will be calculated.

During the calculation of final score value, 80% of the weightage to be given to the
average cumulative score of Weekly Monitoring Sheet and remaining 20% shall be
given to the average cumulative score of Patient Feedback Review sheet. The
payment will be made as per the following weighted average:

Weighted Average Score | Percentage of Payment to be
approved

0-39 No payment

40-59 50

60-79 80

80-100 100

The Service Provider will be entitled for 90% payment on submission of the Invoice
based on the records of procedures in MIS without the approval of Hospital Authority
and balance will be paid on approval of Hospital Authority as per performance linked
parameters as explained above. After reconciliation of the invoices in the next month if
the approved payment is found to be less than the paid amount (paid in last month)
then the balance amount will be recovered in the current billing cycle

* Refer to Annexure VI- of Part-lll for an example describingvarious calculations for
performance linked payment.

1.8 ARTICLE 8 - PROJECT FACILITIES

1.

“ProjectFacilities” shall mean and include all assets including the Hemodialysis Unit
fitted with medicalequipment’s,otherequipment’s,accessories,
databaseandothermaterialsusedfortheworkandoperation ofHDU project underthis
Agreement.

Ownership of all the Project Facilities including Dialysis Helpline for the purposes of the
implementation of the Project shall vest with the Authority. The Dialysis Helpline will be
integrated with the MIS provided by the authority.
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3. Ownership as well as property rights of the database generated by HDU Application
during the Agreement Period and after shall vest exclusively with the Authority.

4. TheHDU-SPhasnoright,titleorinterestoranyformofownershiprights
overanyoftheProjectFacilities which have been provided by the Authority. It is hereby
clarifiedthattheHDU-SP shallnotgetanyright,titleorinterestintheHDUoranyequipment
andmaterialprovidedbyAuthorityunderthisAgreementandtheHDU-SP has no right to
createany right,interestor titleor any Encumbrancein relationto
theProjectFacilitiesinfavorofanythirdparty for any project facility that has been provided
by the authority.

5. The Authority may consider transfer of Project Facilities (including Hemodialysis
Units, staff vans, equipment’s, etc.) and technology including any software back-ups
except the HDU Staff that are procured for the purpose of providing healthcare
services under implementation of the HDU Project upon the expiry of the
Agreement to the Authority.The transfer of Project facilities will be governed by
Income Tax applicable depreciation norms and rates.

MIS will be provided by the Authority and all the data generated will be the property of
the Authority and HDU-SP will have no claim on it and will not disclose/transfer the
database to any one without the approval of the Authority.

6. The HDU-SP shall bear all costs and expenses relating to obtaining any user license in
favor of the Authority or for ensuring the due transfer of the equipment, software
back-ups and technology to the Authority upon the expiry of this Agreement. The
licenses should have a validity of at least 1 (one) year beyond the date of expiry of the
Agreement. The HDU-SP shall ensure that all warranties and/or guarantees that
may be valid and existing at the time of expiry and/or earlier termination of this
Agreement are also transferred to the Authority with the relevant equipment
hardware/software back-ups and/or technology, as the case may be to the Authority.

1.9 ARTICLE 9 - MANPOWER

1. The HDU-SP acknowledges that it shall appoint and recruit Manpower (HDU Staff) and
impart adequate training to the Manpower for performance of all its the obligations
in accordance with the terms, conditions and covenants set forth in this Agreement for
the operation, maintenance and management of Hemodialysis Units and the Project
Facilities. The Manpower appointed or hired for the operation of the Hemodialysis
Units and the Project Facilities shall be the employees of the HDU-SP and the
Authority will not be liable for any acts of omission/ commission vis-a-vis the
Manpower appointed or hired by the HDU-SP.

2. The HDU-SP shall be responsible to comply with all applicable labor legislation in
respect of the Manpower appointed or hired by the HDU-SPin respect of execution and
implementationof the Project and shall indemnify and keep indemnified the Authority for
any claim, action or demand whatsoever in that regard.
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1.10 ARTICLE 10 — MOBILIZATION ADVANCE
Not Applicable

1.11 ARTICLE 11 — REVIEW OF HEMODIALYSIS UNIT PROJECT

Monitoring, Evaluation and Reporting —

The following Annexures in Part- Ill, Schedules to the Agreements define the Monitoring,
Evaluation and Reporting procedures:

Annexure- |l- Essential Monitoring Criteria-

Annexure- IlI- Daily Monitoring Check List-

Annexure-IV- Weekly MonitoringSheet -

Annexure-V-Patient Feedback Review Sheet-

Annexure-VI- Weighted Average Score Calculation-

Annexure-VII- Quarterly Internal Audit Sheet-

Annexure- VIII- Third PartyAudit Sheet-

e Any problem encountered on daily basis which means that services are not complying
with the required standards shall be recorded as a comment in the format attached in
Annexure 1l (Part-1ll) and reported to the authorized representative of service provider
to rectify the problem in accordance within 48 Hours and if not rectified within the
timeframe, this will be recorded in the Annexure-1V- Weekly Monitoring Sheet (Part-IIl)
where there will be ZERO Score Marking.

o If any patient send his/her complaint regarding Dialysis in the hospital through IVR or
SMS service or written application , a notification shall be sent to the supervisor through
his/her mobile and after taking necessary actions the supervisor has to notify back within
24 Hours and the same shall be recorded for monitoring purposes: A time log book will be
maintained at the office of contract signing authority and a copy of the same shall be
maintained by the site supervisor of the Service provider. In case of failure to resolve the
issue within 24 Hours there will be ZERO Score Marking in Patient Feedback Review
Sheet- Annexure-V.

o Nodal Officers- All the invoices, reports etc. needs to be certified/verified by the Nodal
officers who will be Chief Medical Superintendent of the hospital concerned. In his
absence, the MedicalSuperintendent or any Medical Officer as assigned by the
Superintendent may sign the documents.

e Each of the Service Provider should have to submit the Invoice along with a monthly
report Comprising of Annexure-VI and reasons of deficiency and non-compliances to the
DoMH within 7(seven) working days of the next month.

e Members and Technical Experts from the Health & Family Welfare Department may visit
the Service Provider concerned at any time with/without notice. Their opinions and
recommendations will be considered during the renewal of the agreement.

e The designated hospital staff of respective center of the hospital shall fill the weekly
review sheet mentioned in Annexure IV by marking the response in a scale of 0 or 10
(whether the services are complying to the standards or not) against EIGHT
elements/criteria. The duly filled review sheet shall be signed by assigned hospital staff
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(by whom sheet will be filled), counter signed by the CMS/ MS / Director of the Hospital or
his representative and the assigned personnel of service provider. All monitoring
reporting formats and notifications should be linked to the Control room MIS whenever it
is installed and the cost of maintaining this module will be borne by the Authority.

e On monthly basis, the authorized representative assigned by the Authority shall receiveall
the reports and notifications and payments shall be reimbursed according to that as
mentioned in the clause 1.7-Article-7 in Part-1l-Draft Agreement and Schedule-B-
Schedule for Payment in Part- Ill and Annexure-VI- Performance Linked Payment
Calculation in Part-lll

e An internal audit shall be conducted on random basis during each quarter for all
schedules by the Authority. The auditor shall decide the compliance of each element
using the service standards and requirements (Essential Monitoring Criteria-Annexure 1)
and record it as either acceptable (score 1) or unacceptable (score 0). Review elements
comprise 10 elements (Annexure VII).

¢ A third party audit shall also be conducted on random basis after every six months to
understand the community perception of dialysis services in the hospital. Random checks
of critical parameters will be conducted by the third party. (Annexure-VIII).

¢ The recommendations of Third Party as well as Internal Audits will be communicated and
the Service Provider will need to rectify the deficiency within 30 days failing which the
payments of the Service Provider will not be released. If the deficiency is not rectified
within 60 days the Service Provider will be issued a Termination notice and the Contract
will be terminated within 30 days from the date of intimation of Termination notice. This is
further clarified that HDU_SP has to rectify the issues within 90 days from the initial
intimation date or else the contract will be liable to be terminated.

1.12 ARTICLE 12 — COVENANTS OF THE HDU-SP AND THE SELECTED
BIDDER

A. Covenants of the HDU-SP:

1. The HDU-SP agrees and undertakes to render Hemodialysis Units projects and other
work and services as mentioned in Schedule A of Part-lllof this Agreement and comply
with other provisions of this Agreement with regularity throughout the Agreement
Period.

2. The HDU-SP shall be obliged to provide the HDU services under this Agreement at the
cost and responsibility of the HDU-SP by maintaining the all project facilities for HDU
project in working condition and deploying the Manpower required.

3. Subject to the provisions of this Agreement, the HDU-SP shall be responsible  to do

all interiors after due approval of the design in respect thereof by the Authority, procure

and maintain all medical and other general equipment as per the specification
contained in Part-11l under Annexure-1 Specifications.

Develop suitable solution for Dialysis Helpline to communicate with its patients.

5. HDU-SP needs to set-up a local office in the assigned CLUSTER for storage of
medicines, consumables and lab reagents. HDU should ensure 1 month buffer stock of
medicines and consumables. HDU-SP will ensure that the HDUs are well-equipped

B
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10.

11.

12.

13.

14.

15.

with medical equipment, instruments, consumables lab reagents, furniture, IEC
material etc.

HDU-SP to ensure that each items is stored properly and as per standard norms to
ensure usability of the same.

HDU-SP should be responsible for ensuring adherence to SOPs, Fire Safety
Guidelines, AERB guidelines, Bio-Medical waste management guidelines etc.

HDU-SP shall provide all services free of cost to the people.

HDU-SP will be responsible for the safety & security of the Staff engaged for the
purpose of HDU and for any related vicarious liabilities.

The HDU-SP shall operate the Hemodialysis Units and ensure that services are
available as per Agreement to the Public/ Beneficiary without any charges being levied
from the public/ Beneficiary. In the event of any repair or other factors affecting the
Hemodialysis Units or the non-availability of any other Project Facility or Manpower
deputed for any HDU project, the HDU-SP shall immediately inform the Authority
about the same in writing and shall, at its cost and responsibility, be responsible to
make adequate and sufficient arrangements for alternate HDU Project Facility or
manpower, as the case may be, of similar nature to provide and maintain the services
as stipulated in this Agreement.

The HDU-SP shall duly maintain such records including log books as the Authority
may require and furnish the same to the Authority in such manner and in such form as
may be prescribed by the Authority.

The HDU-SP agrees that it shall cooperate and shall be obliged to give all the
requisite information and details to the Authority or any other designated
representative of Authority for the purpose of verification of its claims.

The HDU-SP agrees and undertakes to render services incidental to the scope and
conditions of work as contained in this Agreement without any extra charges or
payment; Provided that the quantum of such extra work does not result in extra
expenditure to the HDU-SP.

The HDU-SP agrees that the Selected Bidder {single entity or consortium
members}, shall hold / collectively hold, as the case may be, at least 51% (fifty one
per cent) of the subscribed and paid up equity of the HDU-SP at all times until
the end of Agreement Period. Without prejudice to the above, the HDU-SP shall
take prior approval of the Authority in case of any change in the ownership of any
member of the Selected Bidder in the HDU-SP.

The HDU-SP acknowledges and agrees that each of the members, including the Lead
Member, whose Technical Capacity and Financial Capacity is evaluated for the
purposes of qualification under the RFP, shall hold at least 34% for Lead Member
and minimum 20 % for other members of the consortium of the subscribed and paid up
equity of the HDU-SP and all other Members shall hold at least20 % of the
subscribed and paid up equity of the HDU-SP for the entire term of this
Agreement;

Provided that the Lead Member of the Consortium shall at all times hold equity
share capital of the HDU-SP higher than the share capital held by any other member of
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16.

17.

18.

19

20.

21.

22.

23.

24.

25.

26.

27.

the Consortium in the HDU-SP.

The HDU-SP hereby covenants that it shall at all times during the Agreement Period
maintain such displays, promotional material and/or messages as may be directed
or approved by Authority free of cost.

The HDU-SP acknowledges and accepts that the technology and software back-
ups that shall be financed, procured and/or developed by the HDU-SP during the
Agreement Period shall be provided to the Authority, free of cost, in accordance with
the provisions of this Agreement, for the purposes of using the said software for the
operation of the Hemodialysis Units.

The HDU-SP agrees that it shall ensure and shall not contest that all rights and
interests of the HDU-SP in and to the Project vest in the Authority during and after the
Agreement Period without any further act or deed on the part of the HDU-SP or
Authority.

. The HDU-SP hereby covenants that it shall duly maintain the Project Facilities free

and clear of all liens, claims, and Encumbrances and it shall not at any time
create any charge, lien or Encumbrances whatsoever over the Project Facilities in
favor of any other person on any facility provided by Authority. The HDU-SP shall
maintain the Project Facilities in good condition.

HDU-SP hereby covenants that it or its Manpower shall not use the Project Facilities
for any purpose other than for the purposes of this Agreement.

Subject to the provisions of Article 8 at all times, the HDU-SP shall at its costs,
charges and expenses perform its obligations under this Agreement for
execution and implementation of the Project and providing Project Facilities, in
accordance with this Agreement, Applicable Laws and Applicable Permits.

The HDU-SP shall duly insure and maintain at all times adequate comprehensive
insurance cover at its own cost in regard to the Project Facilities. The insurance should
cover all Hemodialysis Units project facilities including EQUIPMENT therein shall be
taken in the joint names of the HDU-SP and the Authority.

The HDU-SP hereby covenants to undertake IEC/IPC activities, promotion and
advertisement of Hemodialysis Units to create mass awareness among the people it
serves and thereby increase uptake of HDU services.

All major and minor maintenance, servicing and replacement of spares and
equipment’s in the unit shall be the responsibility of the HDU-SP.

The HDU-SP acknowledges and accepts that provisions as contained in Part-lll is the
performance indicator for the purposes of this Agreement and is also the essence of
this Agreement. In case of breach of the said performance indicators as per Part-lll,
the HDU-SP shall be liable to pay penalty in accordance with Part-111.

The HDU-SP shall ensure that a chart marking availability of all drugs and medical
consumables in the HDU is maintained and updated by its Manpower at all times.

The HDU-SP shall ensure that the staffing norms mentioned in the Schedules are
adhered to and reported to Authority or any other agency appointed by the Authority in
that behalf.
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28.

29.

30.

31.

The HDU-SP agrees that Authority or its representative shall at all times have access
to all the data pertaining to the Project and the Project Facilities.

The HDU-SP shall at all times provide to the representatives of the Authority, access
to the Project Facilities to review the progress of the operation of the services under
this Agreement and to ascertain compliance with any of the requirements of this
Agreement;

Provided that non-inspection by the Authority of any Project Facilities shall not, in
relation to such Project Facilities, (i) amount to any consent or approval by the
Authority nor shall the same be deemed to be waiver of any of the rights of the
Authority under this Agreement; and (ii) release or discharge the HDU-SP from its
obligations or liabilities under this Agreement in respect of execution and
implementation of the Project.

The HDU-SP shall submit all the monthly reports as per provisions- of this Agreement
and such other reports or documents as may be requested by the Authority from the
HDU-SP from time to time.

Covenants of the Selected Bidder

The Selected Bidder, byjoining as a Confirming Party to thisAgreement undertakes
andconfirmsthatastheSelectedBidderitshallcontinuetobe responsible
andliable,jointlyandseverally withtheHDU-SP,totheAuthority
forperformanceofalltheobligationsoftheHDU-SPhereundertillalitheterms  andconditions
ofthisAgreement andtheRFParefulfilled to theentire satisfactionoftheAuthority.

The Selected Bidder further agrees that it shall ensure that the HDU-SP abides by
andcomplieswithallthetermsandconditionsoftheRFPand
thisAgreementandtheAuthorityshall havetherighttotakesuchactionasit
maydeemfitagainsttheSelected Bidder foranyfailureordefaultofthe HDU-
SPinperformanceofitsobligationsunderthisAgreement.

1.13 ARTICLE 13 — COVENANTS OF THE AUTHORITY

1.

The Authority shall be responsible for payment of the Fee mentioned inArticle 7
of this Agreement

The Authority shall be responsible for promoting public awareness aboutHemodialysis
Units through various State agencies and departments on the uptake of HDU services
are incorporated into existing campaigns of the State wherever appropriate.

The Authority shall provide appropriate assistance and facilitate in implementation of
the Project.

The Authority shall be responsible for the monitoring and evaluation of the
Project and Project Activities.

The Authority shall be responsible for all the functions as in Schedule-D-Services and
Facilities as defined in Part-IIl.
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6. The Authority shall provide space for setting up of Dialysis unit at free of cost.

1.14 ARTICLE 14 — PERFORMANCE SECURITY

1. To ensure due and satisfactory performance of its obligations under this Agreement,
the HDU-SP has, before the execution of this Agreement, furnished a performance
security in the form of an irrevocable bank guarantee (in the format specified in
format 9 of RFP part 1) from a Scheduled Bank details of which are given below:

(@ NameofissuingBank—<<>>

(b)  AmountofBankGuarantee -<<>>only

(c) Date ofissue-<<>>

(d) Infavorof— Director General (Medical & Health) Uttar Pradesh - Lucknow
(e) Validityperiod—Five years and sixmonths.

()] CashableandenforceableatLucknow

2. ThePerformanceSecurity shallbemaintained andshallbeavailableforthe Authority to
enforce in caseofanyfailure ordefault on thepartofthe HDU-
SPinperformingitsobligationsunderthisAgreementorotherwiseto
meetanyclaimagainsttheHDU-SPoranyotherreason including butnot
limitedtorecoveryofpenalties, excesspayments madepreviously andnon-

performance(bytheHDU-SP)thatcausesfinanciallosstotheAuthority.

3. The HDU-SPshall beliable to restore/replenish the Performance Security to the
fullamount in case of partencashment/invocation of thesame by the Authority.
Thisshallbedonewithin30(thirty)daysofanysuchpart ~ encashment/invocation.Failure
oftheHDU-SPtoprovide a validPerformance
Securityand/orrestore/replenishandmaintainthePerformance Securityin
accordancewith  thisArticle 13  shallentitlethe  Authority to  forthwith
terminatethisAgreement.

1.15 ARTICLE 15 — APPOINTMENT OF COMMITTES, AGENCIES, ETC.

1. Authority at its discretion may constitute committees or appoint external agencies
for the monitoring of performance, processing and verifying invoices/ claims,
handling disbursement of funds, etc.

2. Authority may from time to time appoint and reconstitute appropriate
committeesand agencies, to monitor and coordinate the work and services of the
HDU-SP and undertake various studies, investigation, inquiries, verifications, etc.
as may be considered appropriate.
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1.16 ARTICLE 16 - REPRESENTATIONS AND WARRANTIES

1. TheHDU-SPrepresentsandwarrantsthat:

(@)
(b)

(€)

(d)
(e)
(f)

(9)

(h)

(),
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It is duly organized, validly existing and in good standing under the laws of
the jurisdiction of its incorporation or registration;

it has full power and authority to execute, deliver and perform its
obligations under this Agreement and to carry out the transactions
contemplated hereby;

it has taken all necessary corporate and other action under Applicable Laws
and its constitutional documents to authorize the execution, delivery and
performance of this Agreement;

It has the requisite standing and capacity including to undertake the work
under this Agreement;

This Agreement constitutes a legal, valid and binding obligation enforceable
against it in accordance with the terms hereof;

all the information furnished in the Proposal is, and shall be, true and
correct as on the Effective Date and the balance sheet and profit and loss
account of the HDU-SP for its every accounting years after the Effective
Date furnished to the Authority shall give true and fair view of the affairs of
the HDU-SP;

it shall furnish a copy of its audited accounts within 120 (one hundred
twenty) days of the close of its every accounting year after the Effective
Date and any material change subsequent to the date of such accounts
shall be notified to the Authority by the HDU-SP within thirty (30) days
of its occurrence and warrants that the accounts and the information
furnished as aforesaid shall be true and correct;

the execution, delivery and performance of this Agreement will not
conflict with, result in the breach of, constitute a default under or any
covenant, agreement, understanding, decree or order to which, it is a Party
or by which it or any ofits properties orassets is bound or affected;

there are no actions, suits, proceedings, or investigations pending or, to the
HDU-SP’s knowledge, threatened against it at law or in equity before
any court or before any other judicial, quasi-judicial or other authority, the
outcome of which may result in the breach of or constitute a default of
the HDU-SP  under this Agreement or which individually or in
theaggregate may result in any adverse effect on its business,
properties or assets or its condition, financial or otherwise, or inany
impairment of its ability to perform its obligations and duties under this
Agreement;

it has no knowledge of any violation or default with respect to any
order, writ, injunction or any decreeof any  courtor any
legallybindingorder of any Governmental Agency which may result in any
adverse effect or impairment of the HDU-SP’s abilityto perform its
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(k)

()

(m)

(n)

obligations and duties under this Agreement;

it has complied with all Applicable Laws and has not been subject to
any fines, penalties,injunctive relief or anyother civilor criminal liabilities
which in the aggregate haveor may have adverse effect on its financial
condition or its ability to perform its obligations and duties under this
Agreement;

No representation or warranty by the HDU-SP contained herein or in
any other document furnished by it to the Authority, or to any Governmental
Agency in relation toapplicable permits contains or will contain any untrue
statement of material fact or omits or will omit to state a material fact
necessary to make such representation or warranty not misleading;

it warrants that no sums, in cash or kind, have been paid or will be paid by
or on behalf of the HDU-SP, to any person by way of fees, commission or
otherwise for securing or entering into this Agreement or for influencing or
attempting to influence any officer or employee of Authority in connection
therewith; and

It shall duly renew and maintain Performance Security at all times up till six
months after the expiry of the Agreement Period in full force and effect in
accordance with the provisions of this Agreement.

2. TheHDU-SPundertakestoobservethehigheststandardofethicsduringthe
performanceofitsobligations underthisAgreementwithoutindulginginany
Corrupt,Fraudulent, Collusive orCoercivePractices.Forthepurposesofthis
provision,thetermsset forthbelowshallhavethemeaningassignedtothemas follows:

(@)

(b)

(€)

(d)

(e)
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“Corrupt Practice” means the offering, giving receiving, or soliciting, directly
or indirectly, of anything of value to influence the action of any party
in the procurement process or the execution of a contract;

“Fraudulent Practice” means a misrepresentation or omissionof facts in
order to influence a procurement process or the execution of a contract;

“Collusive Practices” means a scheme or arrangement between two or more
HDU-SPs, with or without the knowledgeof Authority, designhed to
influencethe action of any party in the procurement process or execution of
the contract;

“CoercivePractices” means harming or threatening to harm, directly or
indirectly, persons, or their property to influence their participation ina
procurement process, or affect the execution of the contract;

“Undesirablepractice” means (i) establishing contact with any person
connected with or employed or engaged by the Authority with the objective
of canvassing, lobbying or in any manner influencing  or
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attempting to influence the bidding process; or (ii) having a Conflict of
Interest; and

()] “Restrictive practice” means forming a cartel or arriving at any
understanding or arrangement among applicants/ bidders  with the
objective of restricting or manipulating a full and fair competition in the
bidding process.

3. TheHDU-SPacknowledgesthatpriortothesubmissionsoftheProposal,the
SelectedBidderhad after a complete and careful examination made an independent
evaluation ofall theinformation provided by the Authority and had determined

to the Selected Bidder’'ssatisfactionthenatureand
extentofsuchdifficulties, risksandissuesasarelikelytoariseormaybe faced by the
HDU-SPin the course of performance of its obligations hereunder.

4. The HDU-SPacknowledges and hereby accepts the risk of inadequacy,
mistakeorerrorinor relatingtoanyofthematterssetforthaboveandhereby
confirmsthattheAuthority shallnotbeliableforthesameinanymanner

whatsoevertotheHDU-SP.

5. TheSelected Bidderconfirms thatithasincorporated theHDU-SPasSPV to execute
theProject accordingtothe terms andconditions of  this Agreement and
theSelected Bidder shall be liable for all the acts and omissions of the
HDU-SPrelating to the Project during the Agreement Period

1.17 ARTICLE 17 — FORCE MAJEURE

1. AsusedinthisAgreement, theexpression “Force Majeure” or “Force Majeure Event”
shall mean occurrence in the State of any or all of Non-Political Event, Indirect
Political EventandPoliticalEventrespectively, ifitaffectstheperformanceby
thePartyclaimingthebenefitofForceMajeure (the“Affected
Party”)ofitsobligationsunderthisAgreementandwhich actorevent(i)isbeyond
thereasonable controloftheAffected Party,and (ii)theAffected Party could not have
prevented or overcome by exercise of due diligence
andfollowingGoodIndustryPractice,and(iii) hasmaterial

adverseeffectontheAffectedParty.

2. Non-PoliticalEvent:ANon-PoliticalEventshallmeanoneormoreofthe
followingactsorevents:

€) act of God, epidemic, extremely adverse weather conditions,
lightning, earthquake,landslide, cyclone, flood, volcanic eruption, chemical
or radioactive contamination orionizingradiation,fireor
explosion;
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(b)

(€)

(d)

3. Indirect

strikes or boycotts (other than those involving the HDU-SPor
its respectiveemployees/representatives, or attributable to any act or
omission of any of  them)interrupting HDUand/orany
oftheProjectFacilitiesforacontinuousperiod exceeding 7 (seven)
daysinanaccountingyear,andnotbeinganindirectPoliticalEvent;

any judgment or order of any court of competent jurisdiction or

statutoryauthoritymadeagainsttheHDU-SPinanyproceedings for
reasonsotherthan(i)failureoftheHDU-SPto complywithany
ApplicableLaworApplicablePermit,or(ii)onaccountofbreachof any
ApplicableLaworApplicablePermitor ofanycontract,or(iii) enforcement ofthis
Agreement, or(iv)exercise ofanyofitsrights

underthisAgreementbytheAuthority;or
any event or circumstances of a nature analogous to any of the foregoing.

Political Event:AnindirectPoliticalEventshallmeanoneormore

ofthefollowingactsorevents:

€) Anactofwar(whetherdeclaredorundeclared),invasion,armedconflict
oractofforeignenemy,blockade,embargo,riot,insurrection,terrorist
ormilitaryaction,civilcommotionorpoliticallymotivatedsabotage;
(b) AnylIndirectPoliticalEventthatcausesaNon-PoliticalEvent;or
(© any event or circumstances of a nature analogous to any of the foregoing.
4. PoliticalEvent:APoliticalEventshallmeanoneormoreofthefollowing

actsoreventsbyoronaccountofanyGovernmentinstrumentality:

(@)

(b)
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Compulsoryacquisition  in nationalinterestorexpropriation of any
ProjectFacilitiesorrightsoftheHDU-SP;

unlawful or unauthorized or without jurisdiction revocation of, or refusal to
renew orgrantwithoutvalidcause,anyclearance,license,
permit,authorization,no  objectioncertificate,consent,approvalor exemption
requiredbytheHDU-SPtoperformitsobligations under thisAgreement;

Provided that such delay, modification, denial, refusal orrevocation did not
resultfromthe HDU-SP’sinabilityorfailuretocomplywithany condition relating
togrant, maintenance or renewal of such
clearance,license,authorization,noobjectioncertificate,exemption,
consent,approvalorpermit;and
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(© any event or circumstance of a nature analogous to any of the foregoing.

5. Upon occurrence of a Force Majeure Event, the Affected Party shall by
writtennoticereportsuchoccurrencetotheotherPartywithin48 hoursfrom
suchoccurrence.Anynoticepursuantheretoshallincludefullparticularsof:

(a) the nature and extent of each Force Majeure Event which is the
subjectmatterforanyclaimforreliefunderthisArticlewithevidence
insupportthereof;

(b) Theestimated durationandtheeffect orprobable effectwhichsuch

ForceMajeure EventishavingorshallhaveontheAffectedParty’s
performanceofitsobligationsunderthisAgreement;

(© themeasureswhichtheAffected Partyistakingorproposestotake
formitigatingtheimpactofsuchForceMajeureEvent;and

(d) AnyotherinformationrelevanttotheAffectedParty’sclaim.

6. TheAffected Partyshallnotbeentitled toanyrelieffororinrespectofa Force Majeure
Event unless it has notified the other Party of the
occurrence oftheForceMajeure Eventforthwith andinanyeventnotlater than 48hours
after theAffected Party knew, oroughtreasonablytohave known,ofitsoccurrence.

7. ForsolongastheAffectedPartycontinuestoclaimtobemateriallyaffected
bysuchForceMajeureEvent,itshallprovidetheotherPartywithregular
reportscontaininginformationoftheeventandsuchotherinformationasthe
otherPartymayreasonablyrequestfromtheAffectedParty.

8. AftertheEffective Date,ifanyForceMajeureEventoccurs,thedatesset
forthintheSchedule 2 ,atthesolediscretionofAuthority,maybeextended
byaperiodforwhicheffectofsuchForceMajeureEventsubsists.

9. If a Force Majeure Event subsists for a period of 180 (one hundred and
eighty)daysormorewithinacontinuousperiodof365(threehundredand
sixtyfive)days,Authoritymay initsdiscretionterminatethisAgreementby
issuingaterminationnoticetotheotherPartywithoutbeing  liable in any manner
whatsoever,and upon issue of suchterminationnotice,this
Agreementshall,notwithstanding anythingtothecontrarycontainedherein,
standterminatedforthwith;

Provided that before issuing such termination notice, Authority shall
inform the HDU-SP and grant 15 (fifteen)days time to
makearepresentation, and may after the expiry of such 15 (fifteen) days period in
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10.

its sole discretion issue the termination notice.

The non-availability of the Manpower, HDUs and/or other Project Facilities due
torepairetc.shallnotbeconsidered asForceMajeureandit shall be the responsibility

of theHDU-SPto arrange for appropriate alternatives
tomaintaintheservices and workasstipulatedinthis
Agreement.ltshallbeentirelythe obligationof theHDU-SPtomaintain

th e Manpower,HDUs and other Project Facilities requiredrendering
theservicesandworkingunderthisAgreement.

1.18 ARTICLE - 18 TERMINATION

This Agreement shall terminate by efflux of time on the expiry of the
Agreement Period.

Authority may terminate this Agreement for any of the following events of default ( “
Event of Default ") on the part of HDU-SP:

After giving opportunity of being heard to the Service Provider, the Authority after been
seeking prior approval of Principal Secretary, Department of Medical Health & Family Welfare,
Government of U.P may terminate/ cancel the agreement on the following grounds:

Breach of any or all terms and conditions of agreement.

Non-performance or unsatisfactory performance of work.

The project reserves the right to terminate the contract without assigning any reason
by giving a notice of three months. The Service Provider will have to serve a notice of
three months, if he wishes to terminate the contract, failing which his performance
security would be forfeited.

The agreement with the HDU-SP concerned may be terminated on any of the following
grounds : (i) Machine remaining out of order for more than 48 hours in a month (ii)
Refusal of referred patients without valid reason (iii) Refusal of emergency patients (iv)
Failure to provide appointment for referred patients for more than three times a month
(v) Failure to deliver timely Dialysis on more than three occasions in a month (vi)
Failure to follow Standard Operating Procedure (SOP) for performing the dialysis. (vii)
charging any prices for the services provided, the specified charges mentioned herein
(viii) Conducting unnecessary procedures for increasing bill amount (ix)
Noncompliance to statutory requirements (x) Criminal indictment (xi) Engaging
unqualified persons for conducting dialysis. (xii) Non-compliance of ethical dialysis
practices

The termination of the agreement may also be done for non-compliance of the
following stipulations : (i) Reuse of Hollow Fibers should never exceed 10 times or with
less than 80% of fiber bundles.; (i) There should be effective dialysis for 4 hours at
least in each case; (iii) During dialysis the patient should not be dialyzed unattended
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and unsupervised; (iv) Universal norms for dialysis should be followed including viral
screening, segregation etc.(v) Reuse of tubings not marked single use can be reused
ONLY as per procedures in MoHFW Guidelines and ISN recommendations.(vi) Water
Quality to be as per AAMI standard.

3. Saveandexceptasotherwise provided andwithoutprejudice toanyother
rightorremedywhichtheAuthoritymay haveinrespectthereofunderthis
Agreement,upontheoccurrenceofanyEventof DefaultbytheHDU-SP,the
AuthorityshallissueanoticetotheHDU-SPto curesuchDefaultandonthe failure ofthe
HDU-SP to cure such Default within 30(thirty)days from
date of issue of such notice, the Authority shall be entitled to terminate
thisAgreement forthwith byatermination notice totheHDU-SP andthe termination
shallbeeffectivefromthedatenotifiedtotheHDU-SP.

4. AuthorityshallbeentitledtoenforcethePerformanceSecurityandtheBank
Guaranteeandrecovertheamountdue toit inrespectofsuchclaim,damages,
rightsorremedywithoutprejudicetoitsrights.

5. Notwithstandinganything  to the contrary contained in this Agreement,
termination ofthisAgreement shallbewithoutprejudice tootherrightsof the Authority
including its right toclaimandrecoverdamagesandother

rightsandremedieswhichitmayhaveinlaworunderthisAgreement.

6. Notwithstandinganything contained in this Agreement,the Authority may
terminatethisAgreement ifitisfoundafterexecutionofthisAgreement that Selected
Bidder has directlyor indirectlyor throughan agent, engagedin
corruptpractice,fraudulent  practice,collusivepractice,coercivepractice, undesirable
practiceorrestrictive practiceintheBiddingprocess.Insuch circumstances,
theAuthorityshallbeentitledtoforfeitandappropriate/invoke
theBidSecurityorPerformanceSecurity,asthecasemaybe,withoutprejudice
toanyotherrightorremedythatmaybeavailabletothe Authorityunderthis Agreement.

7. TheHDU-SPmayby wayofawrittennoticeterminatethisAgreementifthe
AuthoritydefaultsinperformanceoftheCovenantsmentionedinClauses(1), (2)and (3)
ofArticlel3andsuchdefaultscontinuesforaperiodofsixty days.

8. UponexpiryorearlierterminationofthisAgreement,theHDU-SPshall:

(a) notify Authority forthwith about the location and particulars of all
ProjectFacilities;and

(b) deliver forthwith  the possession and control to Authority or any
person designated byAuthorityofthe HDU- S P andother
ProjectFacilitiesincluding the HDU equipment and HDU software back-
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upsthereof but excluding manpower in working and operable condition, free
and clear of all Encumbrances and execute such deeds, writings and
documents as may be required by Authority and under Applicable Laws for
fully and effectively divestingtheHDU-
SPofalloftherightsandinterestsintheProject.

9. Notwithstandinganythingcontainedin this Agreement,ifit isfoundafter
executionofthisAgreementthatSelected Bidderwasineligibletoparticipatein
theBiddingprocessaccordingtotheprovisions ofRFPPart-I,Authorityshall
aftergivingfifteendays’ noticetotheHDU-SP terminatethisAgreement.In such
event,AuthorityshallbeentitledtoforfeitandappropriatetheBid Security
orPerformanceSecurity,asthecasemaybe.

1.19 ARTICLE 19 - DISPUTE RESOLUTION

1. AmicableResolution:

(@) Save where expressly stated to thecontrary inthisAgreement, any dispute,

difference or controversy of whatever nature howsoever
arising under, out of or in relation to this Agreement including

incompletion ofthe Project, between the Parties andso notified in writing by
either Party to the other (the “Dispute”) in the first instanceshall be
attempted to be resolved amicably in accordance with

theconciliationproceduresetforthinSub-clause(b)below.

(b) IntheeventofanydisputebetweentheParties,eitherPartymaycall
upontheChiefSecretaryoftheStateof UttarPradeshtomediateand assist
thePartiesin arriving atan amicablesettlementthereof. The Chief Secretary
shall meet with the HDU-SPnot laterthan 15 (fifteen)
days ofthedateofsuch  request todiscuss and attempt to
amicablyresolvetheDispute.

(© If the dispute is not amicably resolved pursuant to the above as evidenced
bythesigning ofthe written terms ofsettlement within
30 (thirty) working days of theaforesaidnoticeinwritingorsuch longer period as
may be mutually agreed by the Parties then the
disputeshallbereferredtoadjudicationbythearbitrators.

2. Arbitration:

(a) AnyDispute,whichisnotresolvedamicablyasprovidedinClause(1)
ofthisArticle19shallbefinallydecidedbyreferencetoarbitrationby
anarbitraltribunalofthreearbitrators-oneeachtobeappointedby the
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(b)

(€)

(d)

(e)

(f)

Authorityand the HDU-SPand the two arbitrators so appointed to
appointthethirdarbitratorwhoshallactasthepresidingarbitrator. The
arbitrationshallbe subject to theprovisions of the Arbitration and
ConciliationAct,1996.

Thearbitratorsshallissueareasonedaward.

ThevenueofsucharbitrationshallbeinLucknow,UttarPradesh.

The Parties undertake to carry out any decision or award of the arbitrators
(the “Award”) without delay. Awardsrelating to any

DisputeshallbefinalandbindingonthePartiesasfromthedatethey aremade.

The Parties agree that an Award may be enforced against the HDU-

SPand/or Authority, asthecasemaybeandtheirrespective

assetswhereversituated.

ThisAgreementandrightsandobligationsofthePartiesshallremain
infullforceandeffectpendingtheawardinany arbitrationproceeding hereunder.

1.20 ARTICLE 20 - GOVERNING LAW AND JURISDICTION

1. This Agreementshall be construed and interpretedin accordance with and governed
bythelawsofindiaandtheCourtsatLucknow,Indiashallhave
jurisdictionoverallmattersarisingoutoforrelatingtothisAgreement.

1.21 ARTICLE 21 — INDEMNITY

1. Indemnity bytheHDU-SP:

(@)

(b)
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The HDU-SP shall indemnify and hold the Authority harmless, from any andall
action, claims, suits and/or legal proceedings initiated by any person, third party
or otherwise, that may be initiated or raised against Authority whether that
may be in the nature of criminal, civilmedico-legal

proceedings,proceedings under the Consumer Protection Act, 1986
or any Applicable Law that may arise under this Agreement.

TheHDU-SPshallalsoindemnifyandholdtheAuthorityharmlessfrom
anyandallactions,claims,liabilities, costs,damagesandexpensesof every kind

and nature in respect of thesickness,injuryordeathof
anypersonemployeddirectlyorindirectlybytheHDU-SPanddamage
toordestructionofany propertyorequipmentoftheHDU-SParising

duringorasaresultoftheperformances ornon-performance ofthis Agreement
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fromanycausewhatsoeverprovidedthatthisArticleshall
notapplytoinjury,death,damageordestructiontothe extent caused by the gross
negligence, default or omission of the Authority or itsemployees.

2. Indemnity - ThirdParty:

The HDU-SPshall indemnify and hold the Authority harmless from any and all
claims,liabilities, costs,damages,andexpensesofeverykindand nature inrespect
ofthesickness,injuryordeathofanythirdpartyandthe damagetoor destructionof
anypropertyofany thirdpartyarisingdirectlyor indirectly as a result of any gross
negligence, default or omission ofthe HDU-SPoritsemployees.

3. Non-Compliance withApplicable Laws:

TheHDU-SPshallindemnifyandholdtheAuthorityharmlessfrom  anyfines, penalties
and similar charges which may be attributedto or imposed or assessed against
theAuthority byreason of the failure of the HDU-SPto comply fully with all
ApplicableLaws andApplicablePermitssavetothe extentsuchfailurewas causedby
thegrossnegligence,default oromissionofthe Authorityoritsemployees.

4, Generallndemnity:

The HDU-SP  shall indemnify ~ and hold the Authority harmless for and
against any and all claims, liabilities, costs, damages and expenses of whatsoever
nature howsoever incurred by the Authority arising whether directlyorindirectlyasa
resultofthebreachbytheHDU-SPofany of the HDU-SP's obligations  under
thisAgreement save tothe extent such claims,liabilities, costs, damages and
expenses were caused by the gross negligence, default
oromissionoftheAuthorityoritsemployees.

Notwithstanding the termination of this Agreement, the HDU-SPshall indemnifyand
holdtheAuthorityharmlessforandagainstanyandallclaims,
liabilities,costs,damagesandexpensesofwhatsoever natureincurredbythe
AuthorityduringthesubsistenceofthisAgreement.

5. Enforcement:

Fortheavoidanceofdoubt,nothinginthisArticleshallpreventorrestricta
PartyenforcinganyobligationowedtoitunderthisAgreement.

6. Defense:

TheAuthorityshallpromptlynotifytheHDU-SPofanymatterwhichmay
giverisetoarightoftheAuthoritytobeindemnifiedunderthisArticle21.
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TheHDU-SPmayatitsowncostconductnegotiationsforthesettlementofany
claimmadeagainst it, andanylitigation thatmayarisetherefrom insuch reasonable

manner as theAuthorityshallfromtimetotimeapprove(such approvalnotto
beunreasonablywithheld).

TheHDU-SPmaynot,however,conductsuchnegotiationsorlitigationbefore it has given

the Authority such security as the Authority may reasonably
require.ThesecurityshallbeforanamountrequiredbytheAuthority,which
isitsreasonableassessmentoftheamountforwhichit maybecomeliableand

whicharethesubjectoftheindemnitiesunderthisArticle.

The Authority shall notmake any admission which might beprejudicial to the HDU-
SPunlesstheHDU-SPhasfailed totakeovertheconductof thenegotiations orlitigation
orprovidesecurityunderthisArticle20within a
reasonabletimeafterhavingbeensorequested.

1.22 ARTICLE - 22 INCENTIVES

NOT APPLICABLE

1.23 ARTICLE - 23 MISCELLANEOUS

1.

Priorityofagreementsanderrors/discrepancies:

ThisAgreement, and allother agreements and documents forming partof this
Agreement are to be taken as mutually explanatory and,unless otherwiseexpressly
providedelsewherein thisAgreement,the priority of thisAgreement
andotherdocuments andagreements formingparthereof
shall,intheeventofanyconflictbetweenthem,beinthefollowingorder:

@) ThisAgreementreadwithall Schedules;

(b) Letterofintent;

(© RequestforProposal;and

(d) all other agreements and documents executed by and between the
Parties.

In-caseofanydiscrepancy orconflict between theprovisions oftheabove documents,
theprovisions of the documents mentioned prior in the above order shall

prevail over the  provisions of the documents mentioned
subsequentlyintheaboveorder.

Waiver:

WaiverbyeitherPartyofanydefaultbyotherPartyintheobservance and
performanceofanyprovisionoforobligationsoforunderthisAgreement:
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€) Shallnot operateor beconstruedas awaiverof anyotheror subsequent default
hereof orof other provisions of orobligationsunder this Agreement;

(b) Shallnotbeeffective unlessitisinwritingandexecutedbyaduly
authorizedrepresentativeoftheParty;and

(© shall not affect the validity or enforceability of this Agreement in
anymanner.

Neither the failure by either Party to insist on any occasion upon the performanceof
theterms,conditionsandprovisionsofthisAgreementorany
obligationthereundernortimeorotherindulgencegrantedby a Partytothe
otherPartyshallbetreatedordeemedaswaiverofsuchbreachoracceptance ofany
variationortherelinquishmentofanysuchrighthereunder.

3. EntireAgreement:

This Agreement and together with the other contract documents and the

Schedules constitute complete and exclusive statement of thetermsof this
Agreementbetweenthe Partieson the subjecthereofandnoamendment or modification
hereto shallbevalidand effective unless expressly previously approved in writing by
theAuthority = and executed by the personexpressly authorized bya resolution
ofAuthority inthis behalf.

4, Notices:

Anynoticeorothercommunication tobegivenbyonePartytotheother Party under, or
in connection with the matters contemplated by  this
Agreementshallbeinwritingandshallbegiven at the respective addresses given in
Article 22 (11 below, by letter delivered byregisteredpostto
thepersondesignatedorthepurposeinwritingbytheconcernedpartyfrom timetotime.

5. Severability:

Ifforanyreasonwhatsoeverany provisionofthisAgreementisorbecomes
invalid,illegalorunenforceable or is declared by any court of
competentjurisdiction oranyotherinstrumentality tobeinvalid,illegal or
unenforceable, the validity, legality or enforceability oftheremaining

provisionsshallnotbeaffectedinanymanner.
6. Assignment,etc.:

The HDU-SPshall not assign, sub-contract ortransfer  its rights and obligations
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10.

11.

under thisAgreement to any person, in any manner whatsoever.

Relationship oftheParties:

Nothing containedin thisAgreement shall beconstrued or interpreted as constitutinga

joint venture, partnershiporagency relationship between the Parties.Neither Party

shall haveany authority to bind the otherin any manner whatsoever. The Parties have

entered into thisAgreementona principal to principal basis.

Language:

Allnoticesrequiredtobegivenby onePartytotheotherPartyandallother communications,

documentation and proceedings which arein any way

relevanttothisAgreementshallbeinwritingandinEnglishlanguage.

Exclusionofimplied Warrantiesetc.:

This Agreement expressly excludes any warranty, condition or
otherundertakingimplied atlaw or by custom or otherwise arisingout of any

other agreement among the Parties or any representation by either Party not

contained ina binding legalagreementexecuted by Parties.

Counterparts:

This Agreementmay be executedin twocounterparts,eachof  whichwhen
executedanddeliveredshallconstituteanoriginalofthisAgreement.

Address for Correspondence:
For the Authority

Director General (Medical &Health Services, Uttar Pradesh), Swasthya
Bhawan,Kaiserbagh, Lucknow

FortheHDU-SP

Mr. <<>>
<<Address>>

FortheSelectedBidder

Mr. <<>>,
<<Address>>
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IN WITNESS WHEREOF THE, PARTIES HAVE EXECUTED AND
DELIVEREDTHIS AGREEMENT ASOFTHE DATEFIRSTABOVE
WRITTEN

SIGNED SEALED AND DELIVERED For and on
behalf ofGovernor of Uttar Pradesh By:

Mr. <<>>(Name)

Officer of the rank of Dy. Secretary and above, Department of Medical, Health & Family
Welfare

Government of Uttar Pradesh(Designation)

SIGNED,SEALEDANDDELIVEREDForandonbehalfof
(NameoftheHDU-SP) :<<>>: By:

(Signature)
Mr.<<>> (Name)
Authorized Signatory (Designation)

SIGNED,SEALEDANDDELIVEREDForandonbehalfof
(NameoftheSelectedBidder) :<<>>By:

(Signature)
Mr.<<>> (Name)
Chief Executive Officer (Designation)

Inthepresenceof:
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